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I. The Application 
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 (e) failing to ensure that the Development would be 
protected, by adequate waterproofing systems, against 
all water damage; 

 (f) failing to ensure that the Development would be 
adequately inspected during and after construction; 

 (g) failing to warn or adequately warn the Plaintiffs of the 
special maintenance and inspection requirements of the 
building envelope system, and specifically the danger of 
water ingress; and 
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[17] First, in 



Progressive Homes Ltd. v.  
Lombard General Insurance Company of Canada  Page 12 
 

- Of the $75,000.00 in
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[27] At paras. 4 - 5 N. Smith J. stated: 

[4] The leading authority in this Court on the duty to defend under 
insurance policies of the type at issue here is Privest Properties Ltd. v. 
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[30] At para. 33 N. Smith J. stated: 

[33] In Winnipeg Condominium Corporation No. 36 v. Bird 
Construction Co., [1995] 1 S.C.R. 85, 121 D.L.R. (4th) 193 [Winnipeg 
Condominium], the plaintiff claimed the cost of removing and replacing 
a building’s defective exterior cladding.  The plaintiff advanced an 
argument similar to Swagger’s second category of damages.  It argued 
that one element of a structure should be regarded as distinct from 
another, so that damage to one part of the structure caused by a 
defect in another could qualify as damage to “other property”.  The 
assertion of this “complex structure  �C 
N0002 /,ied on dicta by Lord 
Bridge in D & F Estates Ltd. v. Church Commissioners for England, 
[1988] 2 All E.R. 992 (H.L.).  The Supreme Court of Canada has 
rejected the  �C 
, and noted that Lor d Bridge had later rejected it in 
Murphy v. Brentwood District Council, [1990] 2 All ilR. 99208(H.L.). :Tj
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structure, so far as it weakens the structure, as a 
dangerous defect liable to cause damage to ‘other 
property’.   

A critical distinction must
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In conclusion, on the issue of w
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suggestion that his judgment is palpably wrong in that it 
displays a patent error as to law or as to the facts upon 
which his statement of law is based.   

A patent error of law or fact is a ground on which I may refuse to 
follow an earlier judgment of this court:  Leischner et al. v. West 







Progressive Homes Ltd. v.  
Lombard General Insurance Company of Canada  Page 29 
 
argues that as there is no allegation in the instant case of damage to property of a 
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[44] In my opinion, based on the analysis in GCAN, I am bound to follow Swagger 

unless that decision can be distinguished from the facts and circumstances in the 
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and thus the exclusion applies only to work
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excluded by any of the exclusion clauses in the policy. If not, the final 
question is whether there is a possibility that the claim will succeed at 
trial: see Ellett Industries Ltd. v. Laurentian P & C Insurance Co. 
(1996), 17 B.C.L.R. (3d) 201, 34 C.C.L.I. (2d) 294. 

[62] Thus, only if Progressive’s claim falls within the operative coverage clause 


